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IN THE

United States Circuit Court of Appeals

NINTH CIRCUIT.

The United States,

Appellaytt,

vs,

MuNSON Curtis Hiltyer,

James Carroll, Samuel )^^' ^1-

MiLiTicH,Abraham Cohen

AND Amos Turner Whit-

ford.
Responderits.

APPELLANT'S OPENING BRIEF.

This is a Writ of Error from the District

Court of the United States, for the District of
Alaska. From the record herein, it appears that
on the 4th day of August, 1890, the United
States filed its petition in the United States Dis-

trict Court for Alaska against the respondents
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above named, alleging therein that the said re-

spondent, Mnnson Curtis Hillyer, was, on the

5th day of July, 1884, appointed United States

Marshal for the District of Alaska, and at all the

times mentioned in the petition was the dul\'

acting and qualified United States ]\Iarshal for

said District.

That on September 15, 1884, said Munson
Curtis Hillyer made and delivered a bond run-

ning to the United States for the sum of twenty
thousand dollars, conditioned for the faithful

performance of all the duties of such Marshal.

That the respondents, James Carroll, Samuel
Militich, Abraham Cohen and Amos Turner
Whitford, were each and all of them sureties on
said bond, a cop}' of which bond is attached to

the petition and made a part thereof.

That the said Munson Curtis Hillyer, as said

United States Marshal, during the fiscal year

ending June 30, 1885, misappropriated to his

own use, and paid out contrar}' to law, the sum
of three thousand nine hundred and forty -one

and 89-100 dollars, moneys belonging to the

United States.

That the several items of money so mis-

appropriated and wrongfully paid out were as

follows, to wit:

I St. " Moneys paid to various persons as
" witnesses in the United States Court, who were
'' not entitled to witness fees, S602.80.''

2nd. " Money paid for the support of pris-

" oners unauthorized b}^ law, $37.10.''

3rd. " Miscellaneous expenses not author-
" ized, $390.58-"
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4th. '' Moneys retained as fees and expenses
'' of the Marshal contrary to law, $2,863.09."

5th. '' Moneys retained as traveling ex-
" penses, where traveling expenses are not
'' allowed by law, $48.32."

Then follows the usual averment of indebted-

ness and the prayer for judgment. (Trans. 5-10.)

All of the respondents with the exception of

Hillyer, on March 30, 1891, appeared and filed

their answer to the petition, in which they admit
the allegations of the petition respecting the

appointment of said Hillyer as Marshal, the fil-

ing of his bond, and that they and each of them
were sureties on said bond ; but deny all the

allegations therein charging the misappropriation

or the unauthorized payment of money b}^ said

Hillyer as said United States Marshal, and also

deny that they are indebted to the plaintiff in any
sum whatever. (Trans. 17, 18, 19.)

Upon suggestion of the death of the defendant
Samuel Militich, his legal representative, George
Kostrometinoff, was, by order of the Court on the

1 6th day of May, 1891, substituted as a defendant
for said Militich. (Trans. 19.)

Also upon the suggestion of the death of said

Miinson Curtis Hillyer, it was on the 8th day of

August, 1 89 1, ordered by the Court that the

action proceed against the surviving defendants.

(Trans. 25.)

The Court, after hearing the case, on the 8th
day of March, 1892, made its findings of facts

and conclusions of law, and rendered judgment
for the United States against the defendants,

James Carroll, Abraham Cohen, Amos Turner
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\\'hitford and George Kostrometinoff, adminis-
trator of the estate of Samuel Militich, deceased,

for the sum of two thousand two hundred and
ninety and 1 6-100 dollars, with interest thereon

at the rate of six per cent per annum from March
8, 1892, together with costs taxed at $30.75.
(Trans. 34, 36.)

The United States being dissatisfied with this

judgment, thereafter, and within due time, moved
for a new trial, which motion was denied on the

8th day of June, 1892. (Trans. 35, 38.)

On the same day plaintiff filed its "Assignment
of Error" (Trans. 38), and on June 17, 1892, filed

its Bill of Exceptions (Trans. 40), which was
settled on the 23rd day of June, 1892. (Trans. 52).

The Assignment of Error reads as follows, to

wit:

FIRST.

" The Court erred in refusing to allow plain-
'' tiff's claim of $602.80, moneys paid out by de-
" fendant, Munson Curtis Hillyer, as United
" States Marshal, to various persons as witness
" fees, for the reason that said witnesses were
'' officers of the United States, and as such were
'^ not lawfully entitled to receive fees.

SECOND.

" The Court erred in rejecting $35.60 of plain-
" tiff's claim for mone3^s paid out by said Hillyer
" for support of prisoners, for the reason that
'' said payments were made without any authority
' of law.

THIRD.

'' The Court erred in rejecting $8it22 of plain-
" tift's claim for moneys paid out by said M. C.
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" Hillyer, as United States Marshal, for niiscel-
'' laueous expenses, for the reason that said sum
'' was so paid out contrary to law.

FOURTH.

" The Court erred in disallowing and rejecting
" $1,682.69 of plaintiff's claim for moneys re-

" tained as fees and expenses of the Marshal, for
'' the reason that the United States Marshal for
^' the District of Alaska is not entitled to receive
" and retain any fees for services rendered as
^' such Marshal, and for the further reason that
^' said sum was retained and paid out by said
'' Marshal without any authority of law.

FIFTH.

" The Court erred in rejecting plaintiff's claim
for $48.30, moneys paid out and retained as

traveling expenses, for the reason that the
Marshal is not authorized in law to pay the

traveling expenses of the Clerk and Interpre-

ter of the United States District Court for the

District of Alaska.

vSIXTH.

" The findings and judgment of the Court in
" rejecting $2,377.63 of plaintiff's claim are con-
" trary to law and the facts in the case, and are
" erroneous.

SKVHNTH.

'' The plaintiff should have recovered judg-
'' ment against the defendants for $3,941.89 and
" interest, and the Court erred in rendering
" judgment for plaintiff for $1,564.81 and interest
'' onlv.
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EIGHTH.

'^ The Court erred in overruling plaintifF^s
^' motion for a new trial for reasons stated in said
'' motion."

The opinion of the Court, to which we shall

have occasion to make frequent reference, is

found on page 53 of the Transcript.

The first assignment of error is, that the Court
erred in refusing to allow plaintiff's claim of

$602.80, amount paid b}^ said Hillyer to various

persons as witness fees, who were officers of the

United States. (Trans. P. i.)

By reference to page 75 of the Transcript it

will be seen that said sum of $602.80 is made up
of the following items :

1. Henry States, U. S. Com., drawing

salary $ 30.50

2. John C. Staples, Deputy Marshal,

drawing salary 45 2
.

70

3. George Barnett, 2nd. Lt. Marines.. 7.60

4. Edwin B. Webster, Asst. Paymas-

ter, U. S.N 21.10

5. Hugh Wyman, Act'g Asst. Sur-

geon, ^I. H. S 22.60

6. W. G. G. Wilson, P. Asst. Surgeon,

U.S.N 39.50

7. Sheldon Jackson, Gen. Agent of

Education 22.60

8. Hugh Wyman, Act. Asst. Surgeon. 4.60

9. John G. Brady, U. S. Comr 1.60

Total $602.80
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Section 850 of the Revised Statutes provides:
'' When any clerk or other officer of the United
'* States is sent away from his place of business
" as a witness for the Government, his necessary
" expenses, stated in items and sworn to, in going,
" returning and attendance on the Court, shall
' be audited and paid; but no mileage, or other
^' compensation in addition to his salary, shall in
'' any case be allowed.''

It is not denied that the witnesses aforemen-

tioned held the offices stated in the account, and
there is no record of au}^ statement of expenses
having been made by them or either of them. In

fact, the witness Llewellyn Jordan, an employee
in the First Comptroller's office, and who settled

the account of said Hillyer as United States

^larshal for the District of Alaska, testifies that

the items we are now discussing were disallowed

in accordance with the provisions of said Section

850 of the Revised Statutes (Trans. 41, 42), and
this in itself is proof that no such statements
were made and filed.

Referring to said section 850, Mr. Justice Gray
says: " The meaning of this provision ''''' '-' '•'

'' '•' ''' appears to us too clear to admit of
" doubt. Private persons are allowed witness
" fees because of the interruption of their own
" business. But a clerk or other officer of the
'' United States receives from the Government a
" salary as a full compensation for the perform-
'' ance of all services and duties which he may
" lawfully be required to perform for the Govern-
'' ment, whether at the usual place or elsewhere.
'^ If he is sent away for any public object, the
'* Government pays his necessary expenses.''

United States vs. Sanborn, 28 Fed., 299-304.
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In this connection we desire to refer the Court
to the cases of

United States vs. Germaine, 99 U. S., 508,

United States e'i-. Alouat, 124 U.S., 463, and

United States z>s. Hendee, 124 U. S., 309,

wherein the Supreme Court define the word
" officer;'' but in considering these authorities it

should be borne in mind that in the United
States vs. Mouat, su^ra^ it was said by Mr. Jus-
tice Aliller: " Undoubtedly Congress ma\^ have
'' used the word ''officer " in some other connec-
" tions in a more popular sense!'' We submit that

it is in a popular sense that the word is used in

the section we are now considering, and that the

term as there used would at least include all the

afore-mentioned parties the pa3nnent to whom of

mileage and per diems make up the items, which
it is claimed was erroneously allowed by the

Court below.

Up to this point we do not think the disposi-

tion of these items presents any serious difficulty,

but it seems that each and all of them, with the

exception of the $21.10 paid Edwin B. Webster,
were ordered b}^ the Court to be paid (Trans. P.

'^']^ "^"^^ 89, 92), and that an account containing

all these disbursements presented by said Hillyer

as United States Marshal to the United States

District Court of Alaska, was, b}' an order of the

Court, made on the 20th day of July, 1885, ap-

proved. (Trans. 76.) That being so, it becomes
important to consider whether or not the pro-

visions of Section 846 of the Revised Statutes

forbids the Government from charging these
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items upon the respondents, even assuming their

payment in the first instance to have been nn-

authorized.

This section reads as follows:

^' The acconnts of district attorneys, clerks;
*' marshals and commissioners of circnit conrts
^' shall be examined and certified by the district
" judge of the district for which they are ap-
" pointed, before they are presented to the
" accounting officers of the Treasury Department
'' for settlement. They shall then be subject to
" revision upon their merits by said accounting
''officers, as in case of other public accounts;
'' provided, that no accounts of fees or costs paid
'' to any witness or juror, upon the order of any
" judge or commissioner, shall be so re-examined
''as to charge any marshal for an erroneous
" taxation of such fees or costs."

From a simple reading of this section, it is

clear that it is the order of tJie Judge or Conimis-

sioner dii^ecting the payment of fees and costs to

witnesses or jurors, and not the order approving an
account containing such items, that cuts off such
a re-examination of an account as would charge for

the erroneous taxation of such fees or costs.

As said by Blodgett, D. J., in Tuthill vs. United
States, 38 Federal, 538, 541: " Section 846, Re-
" vised Statutes, and the first section of ^A\\ act
'' regulating fees and costs, and for other pur-
" poses, approved February 22, 1875,' both seem
'' to reserve to the accounting officers of the
" Treasury a right of revision of the accounts of
" the district attorney, eveii after they have been
" allowed by the Coni^tP



10 THE UNITED STATES VS. MUXSON CURTIS HIIJA'ER, ET AI..

It is true the learned Judge further says:
'' But it seems very clear to me that this is a
" right of revision only, and, unless that right is

" exercised when the account comes before the
'' officers for action upon it, the action of the
" Court in approving the account is final; and it

" also seems equally clear that where the account-
" ing officers who have the right of revision
" under the statute have passed the account as
" allowed by the Court, and the accounts have
'' been paid, that is a final act, and the officer

" whose accounts are thus approved and paid
" cannot afterwards be called upon for repa}^-
'' ment."
Remembering that the account before Judge

Blodgett, when he used the language last quoted,

was that of a United States Attorney, it is evident

that all that is said by him relative to the pay-

ment of accounts will hardly apply to a Marshal's

account for fees and costs paid witnesses or

jurors. The money paid by a Marshal to wit-

nesses or jurors is advanced him by the Govern-
ment through the proper department, and he is

credited with all legal disbursements thereof and
debited with the balance; hence, in the sense that

the term is iised by Judge Blodgett, a Marshal is

never /(^/V/ for moneys disbursed by him to wit-

nesses, but his accounts are simply approved or

allowed. On the other hand, a United States

Attorne}^ holds no government funds in trust

from which he makes disbursements, but all of

his charges are in the nature of services and
amounts personally advanced, and he is paid for

the former and reimbursed for the latter. Bear-

ing in mind this distinction, the account contain-

ing the items under discussion has never been
paid; it was not revised by the Treasury Depart-

ment before it was approved by the Court; it was
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not passed by the accounting officers as allozved

by the Court. In fact, these particular items

were never approved by the accounting officers,

but were disallowed b}^ them after they had been
approved by the Court. (Trans. 72, 75.)

As we read section 846, R. S., its terms do not

prevent an appellant Court from reviewing and
retaxing an account of fees or costs paid wit-

nesses or jurors on the order of Court, so as to

charge a Marshal for the erroneous taxation of

the same. The inhibition of this section merely
applies to accounting officers.

While under section 846 of the Revised
Statutes, the appi^oval of a Marshal's account

does not preclude the Government upon a re-

examination of the same from charging for the

erroneous taxation of fees or costs paid witnesses

or jurors, provided the}^ had not been ordered

paid by the Court, yet it has been held where a

United States Commissioner's account was the

subject of the inquiry, that under the Act of

February 22, 1875 (18 Statute, 333), such ap-

proval '' is prima facie evidence of the correctness
'' of the items of that account and in the absence
'' of clear and unequivocal proof of mistake on the
" part of the Court is conclusive.''

United States vs. Jones, 134 U. S., 483.

United States vs. Barber, 140 U. S., 177.

Although, as before stated, these cases were
those involving Commissioner's accounts, we
concede, that, doubtless the rule of law by them
determined would reach and apply to a Marshal's

account. That being so, the next inquiry is.
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as far as these items are concerned, does this

record disclose '' clear and imeqziivocal proof of
" mistake on the pari of the Court ?

"

Whether this mistake mnst be one of laiu or

fact does not appear from the above decisions,

bnt that is of little moment here, for, as to all

these items it was, in view of Section 846 of the

Revised Statntes, a mistake of law to order them
paid; and as to the facts, it as clearh^ appears,

that the amonnts thereof were ordered paid to

persons who were not nnder the law entitled

thereto.

While we most respectfnlly nrge that the first

assignment of error is well taken as to all the

items covered by the same, 3^et if the Court

should incline to the opinion that Section 846 of

the Revised Statutes prevents your Honors from

going behind the order of the Court directing

their payment, we submit that the item of

$21. 10 paid Edwin B. Webster, Assistant Pay-

master of the United States Navy, is not within

the section or rule, as there is nothing in the

record, so far as we have been able to ascertain,

shoiuing that the same luas ordered paid by the

Court.

The second assignment of error is, that: '' The
'' Court erred in rejecting $35.60 of plaintiffs
'' claim for moneys paid out by said Hillyer for
'' support of prisoners, for the reason that said
" payments were made without any authority of
'' law."

The items included in this assignment are

found in the account for the support of prisoners

(Exhibit " B,'' Trans 92). and it was alleged in

the petition that they amounted to $37.10.
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(Trail. 7.) The defendants admitted the erron-

eous payment of $1.50 charged in this acconnt,

and the Conrt found that the balance thereof,

namely, the sum of $35.60, was properly ex-

pended and should be allowed.

The items disallowed in this account b}^ the

Attorney General were: Thos. E. McFarland,

$49.95; Chinaman Joe, $15.25; Sitka Trading
Co., $1.50; cash to H. S. Wyman, $57.00, and
an incorrect balance brought forward of $40.00,
making a total of $163.70 (Trans. 95 ) . It might
be well to explain how it is that the Government
only claims an unauthorized payment of $35.60,
when the total of the disallowance by the Attor-

ney General is $163.70. That arises in this

manner; on page 95 of the Transcript, it will

be seen that the accounting officer allowed the
Marshal $126.60 upon vouchers not included in

the account under adjustment and which was
equivalent to that much cash; deducting this sum
from $163.70, the total of the rejected items,

it leaves a balance of $37.10.

The first item disapproved by the Attorne}^

General and allowed by the Court is that of

$49.95 paid Thos. E. McFarland (Trans. 95 and
108 ) . It is true, as said by the learned Judge in

his opinion rendered herein: " That the testi-

" mony of Adolph A. Meyer, U. S. Deputy Mar-
" shal on the part of the defense, shows that the
" jail at Sitka had not at the time of this pay-
" ment been turned over to the Marshal, but was
" in charge of the U. S. Navy; that one of the
" prisoners in the IMarshaVs custod}' was sufifer-
'' ing from a loathesom^ disease, and had been
'' ordered by the physician, in attendance upon
" the prisoners, to be taken to the Hot Springs
" some miles from Sitka, and renowned for its
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^' curative properties in the treatment of such
^' ailments; that the prisoner was taken there by
^' a guai'd^ nurse and Indian attendant^ and re-

" mained there a considerable time; that the place
^' was uninhabited; that there were no means of
" procuring food or supplies at the springs,
^' no means of access to them except by
^' water, and all provisions had to be taken from
'' Sitka, that the bill of McFarland covered the
'^ expense of this trip, and was necessarily in-
'' curred, and that the prices charged were re-
'' asonable.*' (Trans. 51, 57.)

Concerning this charge the learned Judge
says: '' I mention this testinion\^ simply to
" show that the expenses were incurred to meet
'' such an emergency or a contingency as a ]\Iar-

^' shal, having charge of the lives and health of the
^' prisoners, should be at all times ready, walling
^' and able to meet, and in meeting should be
'' sustained by the Government. As the Gov-
'' ernment has shown no reason why the charge
'' should be disallowed in the Marshal's accounts,
'' and as the Court has approved of it I shall
" allow it."

We agree with the learned Judge that prison-

ers who are sick should receive proper and care-

ful attention, and that the expense thereof should

be met by the Government, but at the same time,

we think that extraordinary or unusual expenses
in that direction should onl\" be incurred when
clearl}^ necessary. There is no evidence in this

record showing the necessity for the removal of

the prisoners Travers and Christie to the Warm
Springs ; for aught that appears they would,

tinder the medical care they were receiving at

Sitka, have been fully restored to health. There
is no proof that they were dangeroush' ill, or that
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any emergency existed, and in the absence of

such a showing we urge that it would be a dan-

gerous precedent to establish, to allow this item;

to do so would give judicial sanction to the ex-

penditure of public funds by Marshals in taking

prisoners to the springs or other health resorts,

provided it was ordered by a physician. Ordinarily

such expenses should only be incurred upon in-

structions from the Attorney General, but the

length of time required to communicate with that

ofEcer from Alaska, undoubtedly furnish strong

and humane reasons for leaving the necessity for

incurring them to the discretion of the Marshal;
but even so, that discretion should be exercised

with caution aud judgment, and if exercised, the

Marshal, when he comes to charge such expenses
upon the Government should be required to sat-

isfactorily show that they were necessary, and
that the exigencies of the case required them.

The next two items in this account, disallowed

by the accounting officer, but allowed by the

Court, are $15.25, the bill of Joe, a Chinaman,
for boarding United States prisoners (Trans. 95
and III), and $57.00 of the demand of H. S.

Wyman, M. D., for medical attendance upon and
medicines furnished to United States prisoners

(Trans. 95 and 116). The reason assigned b}^

the Attorney General for their disallowance, was,

that the charges were excessive. There is no
proof in this record that they were not excessive,

in fact, there is no evidence /r^ or con, aside from
the disallowance of the Attorney General, and
what appears upon the face of the vouchers, and
the onl}^ question is, does that show sufficient

mistake to overcome the presumption of correct-

ness ? We submit it without discussion
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The Attorne}^ General also deducts $40.00
from a balance of $80.05, brought forward b}^ the

Marshal from '' account to December 31, 1884."

This item was not discussed by the Court below,

but it seems to us that . the disallowance was
riofht,and that the mistake is one comino; within

the rule heretofore considered. (Trans. 95, folio

380 and page 104, folio 415.)

The third assignment of error reads as follows:
'' The Court erred in rejecting $8.22 of plaintiff's

'' claim for mone^^s paid out by said M. C. Hill-
'" \^er, as United States ^Marshal for ' Miscel-
'* ianeous Expenses,' for the reason that said sum
'' was so paid out contrar}^ to law." (Trans. 2.)

It arises under Exhibit ''C." (Trans. 116).

The total of the disallowances by the accounting

officers is $690.58 (Trans. 119 and 120), from

which is deducted $300.00 by reason of the Mar-
shal having erroneously charged that amount to

himself (Trans. 43, 119) leaving a balance of

$390.58 which is the amount alleged in the peti-

tion to be due the Government on this particular

account. (Trans. 7.)

An examination of page 119 of the Record

discloses, that of the items disallowed by the At-

torney-General, only four, namely, No. t, $100.40

No. 4, $40.00, No. 7, $241.68. and No. ii>^,

20c, making a total of $382.28, were disallowed

by the Court. (Trans. 28, 59, 60, and 119.) This
last-named amount was evidently deducted from

the aforementioned $390.58, which through an

error in calculating the difference, was found to

be $8.22, instead of $8.32.

The items allowed by the Court notwithstand-

ing their rejection by the Attorne^^-General, are

numerous, but they involve principles of such
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importance to the Government that we are con-

strained to discnss them with care, even though
the amount involved is small. We will endeavor

to group them under their respective heads and
consider each class so far as practicable, as a

whole, rather than each item separately.

No. 2, is $35.00 paid one James Sullivan for

services as janitor of Court-room and office for

three and one-half months, at ten dollars per

month. (Trans. 119, 127.)

No. 8. Fifty dollars paid Levi Harod rent of

U. S. District Court-room from Jan. 15th to July
15th, 1885. (Trans. 119, 141.)

No. 9. Eleven dollars paid S. Repinsky for

copying papers per order of Court at May term.

(Trans. 119, 142.)

No. 9^. Amount paid James Carroll for

publishing report of Grand Jury $18.65. (Trans.

119, 142.)

These four last-mentioned items were rejected

by the Attorney-General because unauthorized,

(Trans. 119), but were allowed by the Court on
the ground that they '' came properly under the
" head of expenses of Court," and were ordered

paid by the Court. We have already discussed

at some length the effect of an order of Court
directing the payment of money and the pre-

sumption arising by reason of the approval by
the Court of an account, but in addition, we wish
to submit,that the law and rules relating thereto,

do not, and should not, go so far as to sanction

or permit the expenditure of money in direct

contravention to the provisions of law—positive

enactment should not be thus overridden. It may
be, as said by the learned District Judge, " That
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'' the Court has the inherent power to provide
^' for the payment of its proper and necessar}^
" expenses." This appears to be so under Sec-
tion 3 of the x\ct providing for a Civil Govern-
ment in Alaska, (23, Stats. 24), but it is very
doubtful if this power goes to the extent of en-

abling a Court to order the payment of those
expenses when the law has in express terms
provided other and different means for their pay-
ment. If we are in error, then the provisions of

the United States Statutes regulating the dis-

bursement of public money are without force.

Section 830 of the Revised Statutes provides the

procedure regulating the incurring and allowing
of expenses similar to those, which, as a rule,

form the subject-matter of the items in the

account we are now examining, and which were
disapproved by the Attorney-General. The law
having done this it seems conclusive that the

Courts are bound thereby.

Again, what are/r<9/^rand necessary ^y.^^^\\^^s> ?

Does the publication of a Grand Jury report fall

within that category ? Will the Court by ap-

proving this item ofthe account of "Miscellaneous
Expenses,'' stamp as legal such an expenditure of

public funds and thereby announce a precedent

which will authorize every Marshal in the United
States to incur such an expense ? It would be
quite as proper, necessar}-, and legal to direct

and approve the payment of public money by a

Alarshal for the publication of the minutes of the

Court. Even though it be conceded that the

learned Judge is correct in his annunciation of :he

law, nevertheless in order to bring an expendi-

ture within this inherent power it must, in our
judgment, be one arising by reason of some law or

rendered necessary in the due administration of
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justice. Apply this test and the ruling of the

Attorney-General as to most, if not all of these

items should be sustained.

No. 6^. Amount paid to Northwest Trading
Co. for certain articles furnished for the Court
House at Juneau, $3.90. (Trans. 119, 134.)

No. 10. $27.50; paid Goldsmith and Loewen-
berg for stove and fixtures for Marshal's office at

Sitka. (Trans. 119, 144.)

No. II. $88.00 paid N. P. Cole for a set of

bed-room furniture. (Trans. 120-150, folio 599.)

Much of what has already been said is appli-

cable to these three items. They were disallowed

by the Attorney-General, but approved by the

Court. (Trans. 119-60.)

We are at loss to discover any theory of law
upon which the allowance of the last item can
be sustained. What office connected with the

Federal Courts requires as part of its proper or

necessary paraphernalia, a bed-room set of seven
pieces ? How could such an outlay have been
absolutely or reasonably necessary; certainly it

could not come under the head of "expenses of

Court." In short, we submit that it clearly ap-

pears upon the face of this item that its pay-

ment should have been disallowed, and that the

ruling of the Attorney-General was correct.

The remaining items in this particular account,

rejected b}^ the Attorney-General and approved
by the Court are the following. (Trans. 61-

119-)

No. 3. Amount paid P. Larionoff for putting
up stove and pipe in court-room. The bill was
$6.00. The amount of disallowance is $3.00.

(Trans. 119, 128.)
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No. 5. $69.00, of tlie account of E. H. James
for interpreting in U. S. Commissioner's Court
twenty-three days. The claim was at the rate

of $5.00 per day and was reduced to $2.00.

(Trans. 119, 130.)

No. 6. The charge of H. E. Cutter for porter-

age on thirt3'-six arm-chairs, four tables and
judge's desk for the U. S. District Court-room
at Juneau, is reduced from $3.75 to $1.50 make-
ing the amount of disallowance $2.25. (Trans.

119. 134, folio 533.)

The ground for the disallowance was that the

charges were excessive. As to Nos. 3 and 6,

it is doubtless true that there is nothing in the

record aside from their disallowance showing that

the charges were excessive and we pass them
without comment. As to the Interpreter's fee,

we wish to say that while under the Civil Gov-
ernment Act for Alaska, (23 Stats. 24), the

District Judge has " authorit\^ to employ inter-
" preters, and to make allowances for the neces-
" sary expenses of his Court,'' nevertheless the

compensation of those interpreters, as far as the

Government is interested, should be treated in

that Court, as we understand, it is in every

other Federal Court, as a miscellaneous

expense and within Section 830 of the Revised
Statutes.

We now come to the fourth assignment of

error which reads as follows :
—

'' The Court erred in disallowing and rejecting
" $1,682.69 of plaintiff's claim for moneys re-

'' tained as fees and expenses of the Marshal,
'' for the reason that the United States Marshal
" for the District of Alaska is not entitled to re-

'' ceive and retain anv fees for services rendered
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'' as such Marshal and for the further reason
'' that said sum was retained and paid out by
" said Marshal without any authority of law."

(Trans. 2.)

This assignment deals with items found in the

account of " Fees and Expenses," (Exhibit ' D.',

Trans. 160), and which are numerous. (Trans.

162-166.) For convenience we will consider

them in the order adopted by the Court below in

its opinion herein. (Trans. 61.)

No. I. Moneys retained for personal services

by the Marshal in attendance on the U. S. Dis-

trict Court and U. S. Commissioner's Court,

mileage, summoning jurors, etc., amounting to

$122.62. This amount is made up as follows:

Voucher No. i. (Trans. 185) $ 80.00

Voucher No. 2. (Trans. 186) 2.10

Voucher No. 3. (Trans. 186) 8.52

Voucher No. 4. (Trans. 187-188) .. 32.00

Total $122.62

No. 19. Moneys retained for similar services

$240.66. (Trans. 165, 184-86.)

No. 35. Moneys retained as commissions on
disbursements $227.28. (Trans. 166, 169-170.)

These items were disallowed by the accounting
officer on the theory that under Section 9 of the

Act of Congress creating a Civil Government for

Alaska, the Marshal is not entitled to receive or

retain as compensation any money other than his

yearly salary of $2,500.00, and his actual neces-

sary expenses of travel in the discharge of his

official duties. (23 Stats. 24, 26.) The District

Court stated that it could not concur in this con-

struction and set aside the disallowance. So
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much of Section 9, as is in point reads :
" The}^,

" (the Governor ''' '''' '-'' '•'• Marshal) shall sev-
" erally receive the fees of office established by
'' law for the several offices, the duties of which
'' have been hereby conferred upon them, as the
^' same are determined and allowed in respect to
" similar offices under the laws of the United
^' States, which fees shall be reported to the At-
" torney-General and paid into the Treasury of
" the United States. They shall receive re-
'' spectively the following annual salaries '•' ''' ''' ''''

'' the Marshal the sum of two thousand five hun-
" dred dollars

'''' '' ''- '•' payable to them
^' quarterl}^ from the Treasury of the United
*' States. The District Judge, ^.larshal and Dis-
'' trict Attorney shall be paid their actual, ne-
" cessary expenses when traveling in the dis-
'' charge of their official duties."

The question presented is purely one of

interpretation and must find its solution in the

language of the section and the act of which it

forms a part.

As we read the section it simply fixes the fees

that shall be paid for services performed by the

Marshal. Instead of incorporating a fee bill in

the Act, Congress simpl}^ declared the Mar-
shal shall receive the fees of office established by
law for similar offices, and provided that when so

received the}'- shall be accounted for to the At-

torney-General and paid into the Treasury of the

United States. It does not say that he shall re-

tain them, as part of his compensation or pa}^; it

simply authorizes him to receive and account for

them to the Attorney-General and that there-

after the}^ must be paid into the Treasur3\ If

it was intended that he should, in addition to his
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yearly salary of $2,500.00 receive as compensa-
tion the fees allowed other U. S. Marshals, what
was the pnrpose of inserting the clanse providing

for the payment of his actnal and necessary ex-

penses when traveling in the discharge of his

official dnties ? It is not probable that Congress
intended to give him the mileage allowed by Sec-

tion 829 of the Revised Statntes, plus his actual

and necessary traveling expenses. It is very
clear that in those cases where Congress wished
that a civil officer ofAlaska should receive for his

services both fees and a salary, it said so; for in-

stance, this Act provides for the appointment of

four commissioners, who shall have the powers
of commissioners of United States Circuit Courts

(Sec. 5), and in Section 9, states that "The com-
'' missioners shall receive the usual fees of
" United States Commissioners and of Justices of
'' the Peace for Oregon, and such fees for re-
'' cording instruments as are allowed by the laws
" of Oregon for similar services, and in addition
" a salary of $1^000.00 eachy

This clause says nothing about the commis-
sioners accounting for these fees or their pay-
ment into the Treasury.

It should be noted that the general provisions

of the Revised Statutes regulating the fees of

Marshals refer to those fees as compensation;
this is in point onl}^ to the extent of further

showing that where Congress intended fees to

form part of the compensation of an officer it so

stated. Revised Statutes, Sec. 823, and 829.

No. 20. $9.00 paid Ah Sow for board of Mar-
shal at Juneau, while attending a special session

of the District Court. (Trans. 165, 200.)
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This was disallowed as unautliorized, but ap-

proved b}^ the Court as an actual and necessary
expense incurred b}- the ]\Iarshal while traveling

in the discharge of his official duties. At the

time this amount was paid the Court was hold-

ing a special session at Juneau, as it is em-
pow^ered to do under Sec. 5 of said Organic Act.

This was apparently disallowed under a misap-
prehension of the facts, and we find no fault

with the ruling of the Court respecting the same.

No. 1 7/^. Amount paid John C. Staples,

U. S. Deputy ^larshal as mileage for prisoner

John Ainsworth}^, a guard and himself from
Oonalaska to San Francisco 2,180 miles, each, in

all 6,540 miles, at loc, $654.00. (Trans. 164,

No. 18. Amount paid same officer as mileage
for the same prisoner, guard, and himself from
San Francisco to Sitka, 1,612 miles, in all 4,836
miles, at loc, $303.60. This claim was $483.60;
$180.00 thereof was allowed and the balance

$303.60.—disapproved. (Trans. 165, 197.)

No. 22^. Amount paid G. W. Garside, U. S.

Deputy Marshal, for mileage in transporting

prisoner from Juneau to Sitka, amount of disal-

lowance $10.00, total claim $40.00. (Trans.

165, 204.)

These items were rejected by the accounting

officers upon the ground that, " Onl}- actual and
'' necessary expenses could be allowed and not

fees.'' We have already discussed that question

at considerable length and what we have said

applies here.

It seems that the prisoner John Ainsworthy
was confined in a prison outside of the District of
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Alaska, (Trans. 48, folio 189), and even assum-
ing that Section 829 of the Revised Statutes

applies it would, in our opinion, sustain the dis-

allowance of this item. The clause of Section

829, regulating the fee in cases similar to this is

found at the bottom of page 156 of the Revised
Statutes and is as follows :

'' For transporting
" criminals convicted of a crime in any district
'' or territory where there is no penitentiary
'' available for the confinement of convicts of the
'' United States, to a prison in another district
'' or territory designated by the Attorney-Gen-
"' eral, the reasonable actual expense of trans-
" portation of the criminals, the Marshal, and the
'' guards, and the necessary subsistence and
'' hire."

The fifth assignment of error is that "The
'' Court erred in rejecting plaintiff's claim for
'' S34.30, mone^^s paid out and retained as travel-
" ing expenses, for the reason that the Marshal is

'' not authorized in law to pa}^ the traveling ex-
" penses of the Clerk and Interpreter of the
" United States District Court for the District of
" Alaska." (Trans. 2.)

This assignment deals with the account for

traveling expenses. (Exhibit '' E.", Trans. 239.)

The two items disallowed by the accounting
officer were, cash paid for fare from Sitka to

Juneau for A. T. Lewis, Clerk of the Court, and
Geo. A. Kashomituroif, ? Interpreter, $15.00 each,

amounting to $30.00. (Trans. 241.) The reason
assigned for their disallowance was that they
were unauthorized. The Court sustained their

payment upon the ground that they were proper
Court expenses, paid by the Marshal and ap-

proved by the order of the Court. (Trans. 69.)
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As already stated, Section 9 of the Act provid-

ing for a Civil Governmentjn Alaska, (23 Stats.

24), enacts that '' The District Judge, Marshal,
'' and District Attorney shall be paid their
'• actual, necessary expenses when traveling in
'' the discharge of their official duties."

Nothing is said respecting the traveling ex-

penses of the Clerk or Interpreter. If it were
intended that the Government should pay these,

the Act would have so provided, and its omis-
sion to do so, seems conclusive that the Marshal
had no authority to pa}- them. It is true that

Section 3, of this Act confers authority upon the

Judge of the District Court '' To make allow-
" ances for the necessary expenses of his Court,"

but in our judgment the traveling expenses of

the clerk and interpreter do not come under the

head of " Necessary Expenses,'' as those words
are used in this Act; if so, wh}^ make provision

for the pa^anent of the actual, necessar\^ travel-

ing expenses of the Judge, Marshal, and District

Attorney ? Tiiey are as much officers of the Court
as the Clerk or Interpreter, and their traveling

expenses are as much Court expenses as the

traveling expenses of the former. We will fur-

ther say that after an examination of the record

herein, we are unable to find that the Court
either ordered the payment of these items or ap-

proved the account in which they occur.

The remaining Assignments of Error embrace
the questions and facts which we have already

considered and it is therefore, unnecessary to

discuss them, for upon the disposition of the

first five, depend the disposal of the last three.

We have endeavored at the risk of being

charged with prolixity, to lighten the labor of
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the Court by making a somewhat elaborate col-

lection and explanation of the amounts which
go to make up the various items involved in this

appeal, and that is our apolgy for the length of

this brief.

We respectfully submit that the Court erred

in denying plaintiff's motion for a ne^^^ trial and
that the judgment herein should be reversed and
the cause remanded for a new trial.

CHARLES A. SHURTLEFF,
Ass^ United States Attorney.




